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jio YALE LAW JOURNAL. 

It is a duty of the master to maintain the working place of the servant 
in a reasonably safe condition. Nail, Adm'x, v. Louisville & Nashville R. R. 
Co., 129 Ind. 260. In England, it is established that the master fully dis- 
charges this duty by appointing competent servants to act for him. Waller, 
Adm'x, v. The South Eastern Ry. Co., 2 H. L. C. 102; although some 
inclination to restrict this doctrine is apparent. Smith, Master and Servant, 
p. 257; Stat. 43 and 44 Vic, c. 42. In this country, the English rule has 
been adopted by several States. 54 L. R. A. 120, note "f." But the Circuit 
Court of Appeals holds that this duty is non-delegable, so as to exempt the 
master from liability. Louisville & Nashville R. R. Co. v. Ward, 61 Fed. 
927. And many of the State courts have decided similarly. Louisville E. & 
St. L. C. R. Co. v. Harming, 131 Ind. 528; Anderson v. Michigan Cent. R. R. 
Co., 107 Mich. 591 ; and have therein the strong support of text writers. 
Wharton, Neg., Sees. 211, 212, 232; /. F. Dillon, Employer's Liability, 24 
Am. Law Rev. 175. It would seem a nearer approach to justice to hold 
that the implication in the contract of service is one requiring the employer 
to exercise reasonable care to secure to the servant a safe working place, 
even when acting through an agent, rather than one compelling the servant 
to assume the liability for the neglect of that agent. Hough v. Railway Co., 
100 U. S. 213. 

Servant — Injuries — Employer's Liability — "Superior Servant" Rule. 
— Knutter v. New York & N. J. Tel. Co., 52 Atl. 565 (N. J.). — A general 
district superintendent, with power to hire and discharge, negligently caused 
injury to a workman under his authority. Held, that the superintendent and 
workman were fellow-servants, and hence the employer was not liable for the 
injury. 

In holding that mere superiority of rank of one servant over another is 
not sufficient to destroy the relation of co-service, so as to make the master 
liable for injury done by the former to the latter, the Court follows the 
preponderance of decision ; Wilson v. Merry, 1 H. L. Sc. App. 326 ; Central 
R. Co. v. Keegan, 160 U. S. 349; Moody v. Hamilton Mfg. Co., 159 Mass. 70, 
and of text-book authority; Shearm. & Red., Neg., Sec. 100; 3 Wood, Rail- 
■way Lam, Sec. 388; although a few States maintain the opposite. Cleveland, 
Col. & Cin. R. Co. v. Keary, 3 O. St. 201 ; and the denial that the power to 
hire and discharge is the criterion for determining whether the liability rests 
on the master or not is also well supported ; Alaska Mining Co. v. Whelan, 
168 U. S. 86 ; Pierce, Rec'r v. Oliver, 18 Md. 87 ; although this is the accepted 
doctrine in one State, Missouri Pac. R. Co. v. Williams, 75 Tex. 4, and is 
upheld by commentators, Shearm. & Red., Neg., Sec. 103; Wood, Master 
and Servant, Sec. 448. But there is strong authority to support the view 
that one having general charge of a separate department, with power to hire 
and discharge, as in the case in question, is not a fellow servant; Northern 
Pac. R. Co. v. Peterson, 162 U. S. 346 ; Lanning v. R. R. Co., 49 N. Y. 521 ; 
Wood, Master and Servant, Sec. 446; Redfield, Railways, pp. 528, 529 and 
note; despite a not very widespread recognition of it, and its absolute denial 
by one court. Albro v. Agawan Canal Co., 6 Cush. (Mass.) 75. 

Taxation — Attempt to Escape. — Brown et al. v. Newell et al., 41 
S. E. 835 (S. C). — A. released a prior note and mortgage to B. and then 
executed a subsequent note and mortgage to C, which was assigned to B. 



RECENT CASES. in 

and bore date of the first mortgage, such date being nearly a year previous to 
execution. The condition of the second mortgage was the satisfaction of 
record of the first. Fraud was not alleged in the complaint. Neither was 
the defrauded party (the State) before the court. Held, that the defandant 
did not intend thereby to evade taxation, and that said mortgage and note 
constituted a valid contract which could be enforced by a court of equity. 
Mclver, C. J., dissenting. 

Disclosure of fraud against the government is generally fatal to the case. 
If the illegality is not alleged, but is first disclosed by evidence, the court 
itself will pursue the inquiry. Parken v. Whitby, T. & R. 366. But there 
is some discrepancy of opinion in respect to the certainty with which the 
illegality must be established. Johnson v. Shrewsbury Ry., 3 De G. M. & 
G. 914, held the illegality must be simply shown by convincing evidence. 
Lord Hatherley stated, in Auben v. Holt, 2 K. & J. 66, that it is not within 
the discretion of the court to refuse specific performance because an agree- 
ment savors of illegality. The latter opinion has the weight of authority. 
Can the defendant, being in pari delicto, avail himself of the equitable 
doctrine that no court will lend aid in enforcing an agreement entered into in 
violation of law ? If executed, a court of equity will not grant aid. Solinger 
v. Earle, 82 N. Y. 393 ; York v. Merritt, 77 N. C. 213. If executory, it cannot 
be enforced by any kind of action brought directly upon it. The defense of 
illegality is allowed from motives of public policy rather than in regard to 
interests of the objecting party. See decision by Lord Mansfield in Holman 
v. Johnson, I Cowp. 341. 

Taxation — Statutory Exemptions — Land Owned by City. — City of 
Cincinnati v. Lewis, Auditor, 63 N. E. 588 (Ohio). — The city of Cincin- 
nati owned land which was rented to a private person and by him used for 
farming purposes. Held, that the land was subject to taxation. 

It is a general rule that land owned by a municipality and not used in the 
actual exercise of its municipal functions is subject to taxation. Town of 
West Hartford v. The Board of Water Commissioners, 44 Conn. 360. It is 
not exempt, though leased and the rent applied to a public purpose. City of 
Louisville v. Commonwealth, 1 Duvall 296 (Ky.). 

Telegraph Companies — Failure to Deliver Message — Mental An- 
guish.— Sparkman v. Western Union Tel. Co., 41 S. E. 881 (N. C.).— 
Plaintiff received a message that his brother had died and telegraphed back, 
"Shall we look for him or what are you going to do?" The company failed 
to deliver the dispatch. Held, that the plaintiff could not recover damages 
for mental suffering. Douglas, J., dissenting. 

This case illustrates the limitations placed upon the "mental anguish" 
doctrine by those courts which recognize it. A company will not be held 
liable where there is nothing in the language of the message to indicate that 
mental anguish would naturally result. Shear. Sr Red.,. Neg., Sec. 756. Nor 
is there liability for failure to deliver message intended to relieve mental 
anxiety already existent in sender's mind. Rowell v. Tel. Co., 75 Tex. 26. 
But the weight of authority is against recovery for mental anguish alone 
under any circumstances. Francis v. W. U. Tel. Co., 58 Minn. 252; Morton 



